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BILL NO. G-91-02-0% 


» 
GF L 1-77 
GENERAL ORDINANCE NO. 


AN ORDINANCE OF THE COMMON COUNCIL OF 
THE CITY OF FORT WAYNE, INDIANA 
PROHIBITING CANDIDATES FOR FULL-TIME 
ELECTIVE OFFICE FROM BEING HIRED BY THE 
CITY OF FORT WAYNE, INDIANA AS A NEW 
EMPLOYEE. 


WHEREAS, Chapter 20 of the Municipal Code of the City 
of Fort Wayne, Indiana is in need of amendment. 


NOW, THEREFORE, BE IT ORDAINED BY THE COMMON COUNCIL OF 
THE CITY OF FORT WAYNE, INDIANA THAT: 


SECTION 1. Chapter 20 of the Municipal Code of the 
City of Fort Wayne, Indiana is hereby amended by adding the 
following language: 


"Sec. 20-1.1. Persons running for full-time political office 
prohibited from being hired. 


Any person who has announced his or her candidacy for full- 
time elective office will not be eligible for consideration 
for hiring as an employee of the City of Fort Wayne and/or 
any of its municipally-owned or operated utilities from the 
time that person announces his or her candidacy in the 
primary election, until the day after the general election 
for that political office for which he or she has announced 
their candidacy." 


SECTION 2. THIS ORDINANCE SHALL BE IN FULL FORCE AND 
EFFECT FROM AND AFTER ITS PASSAGE AND ANY AND ALL NECESSARY 


APPROVAL BY THE MAYOR. ; == A 
ee 


= 
COUNCILMEMBER , 


APPROVED AS TO FORM 
AND LEGALITY. 





Stanley A. Levine 
Legal Advisor to 
Fort Wayne Common Council 





Read 0... 
seconded by 







title and referr to the Committee on si (and the 
City Plan Commission for recommendation) and fic Hearing tobe held after 
due legal notice, at the Common Coun Room 8 -County 
Building, Fort Wayne, Indiana, on » the չ day 












of s 19 » at Z Z 


DATED: 2-2-7 - 
CITY CL 





KENNEDY, 










SANDRA E. 

Read the third time in full and on motion by ի 
seconded by » and duly adopted, placed on its passage. 
PASSED LOST by the following vote: 


AYES NAYS ABSTAINED ABSENT 


TOTAL VOTES 
BRADBURY 


BURNS >) 





EDMONDS 

GiaQUINTA _ 

HENRY 

LONG 

REDD 

SCHMIDT 

TALARICO [E | 
DATED: \ 

SANDRA E. KENNEDY, CITY CLERK 


Passed and ommon Council of the City of Fort Wayne, 








Indiana, as NEXATION) (APPROPRIATION) (GENERAL) 

(SPECIAL) (ZONING MAP) ORDINANCE RESOLUTION NO. 

on the day of |, 19 
ATTEST: (SEAL) 

SANDRA E. KENNEDY, CITY CLERK PRESIDING OFFICER 


Presented by me to the Mayor of the City ०1 Fort Wayne, Indiana, on 
the day of 19 


at the hour օք o'clock May Ero Sie Tis 


SANDRA E. KENNEDY, CITY CLERK 
Approved and signed by me this day of R 


19 չ at the hour of o'clock | 0002 S aTe 


PAUL HELMKE, MAYOR 


MEMORANDUM 


DATE: February 26, 1991 
TO: Councilman Thomas C. Henry, Third District 

FROM: Stanley A. Levine, Legal Advisor to Common Council 
RE: Bill G-91-02-04 

Tom: 


At the committee meeting of the Common Council on February 19, 
1991, the City Attorney Timothy J. McCaulay raised some question 
as to the constitutionality of the aforesaid ordinance 
prohibiting the City of Fort Wayne from hiring candidates for 
full-time elective office as a new employee. At the meeting, Mr. 
McCaulay asserted that the ordinance may be an unconstitutional 
violation of the job applicant's right to employment, citing 
Rutan v. the Republican party of Illinois (1990 by decision of 
the Supreme Court of the U.S.). 


In that case, certain applicants for promotions, transfers, 
recalls, and new jobs sued the Republican party of the State of 
Illinois challenging the patronage system. 


That decision recognized the government's interest in securing 
effective employees can be met by discharging, demoting, 
transferring, or hiring persons whose work is deficient; and its 
interest in securing employees who will loyally implement its 
policies which can adequately be served by choosing or dismissing 
high level employees on the basis of political views. That 
decision further stated, however that conditioning hiring 
decisions on policital belief and association plainly constitutes 
an unconstitional condition unless the government has a vital 
interest in doing so. 


In that case, the court held that there was no vital government 
interest in setting aside a potential employee's job application 
because he chose not to support the Republican party, and 
therefore his First Amendment rights have been violated. 


Mr. McCaulay argues by analogy if the City of Fort Wayne would 
deny a job applicant a job who was most qualified because he/she 
had announced his/her candidacy for full-time elective office 
that this might constitute a violation of that applicant's First 
Amendment rights and therefore that applicant would have a right 
to sue the City of Fort Wayne. Hence, he argues that the 
ordinance in question might be unconstitutional, when in 
reference to the Rutan decision. 





PAGE TWO 

MEMO TO TOM HENRY 
RE: G-91-02-04 
February 26, 1991 


) 
(ç 


Certain observations ‘apparent: 


1). You might argue that unlike the fact situation in Rutan, a 
court might find a vital government interest being served by 
restricting the hiring of a person who might have to resign 
in a short period of time (less than a year) reason of being 
elected to a full-time political office. 


2). A simple employment requirement that an applicant be willing 
to state that he/she would serve on a job for twelve (12) 
consecutive months might address the problem in another 
fashion. 


3). Any person challenging the constitutionality of the 
ordinance, probably would not get their case to trial before 
the election. 


4). Any person who had declared themselves a candidate for full- 
time elective office who challenged the constitutionality of 
this ordinance by a lawsuit against the City of Fort Wayne 
might be accused of the same degree of political opportunism 
that motivated that person to seek the job in the first 
place. 


5). As a practical matter, any adminstration that hired a less- 
than-qualified candidate for a non-confidential, non-policy 
making position for the obvious reason of giving that person 
public exposure or some legitimacy of position to assist 
their candidacy, would subject the Mayor and the 
administration to legitimate criticism for political hiring. 


The City of Fort Wayne has adopted Executive Order #9102, copy of 
which is attached, which is purely in response to your 
introduction of Bill No. Շ-91-02-04. 


I might suggest that paragraph number 2 have added to it the 
following sentence: "Any applicant for such positions who has 
previously announced candidate for a full-time elective office, 
will only be hired for such position if he/she is the most 
qualified person to serve in the position for which he/she has 
applied, and will not under any circumstances be hired in place 
of a more-qualified applicant for that position in order to 
advance that applicant's candidacy by providing them with 
political and practical legitimacy that arises from their being 
an employee of the City of Fort Wayne." 


PAGE THREE 

MEMO TO TOM HENRY 
RE: G-91-02-04 
February 26, 1991 


In the alternate, I suggest that an additional Executive Order 
specifically stating that no candidate for full-time political 
office will be hired unless they are the most qualified applicant 
for a non-confidential, non-policy making position, be issued. 


In any event, it appears that your proposed ordinance has brought 
attention to the vital issue, which has produced the aforesaid 
Executive Order. 


In summary, I believe that the ordinance in question, might be 
challenged as an unconstitutional ordinance by reason of the 
Rutan decision. Whether such a lawsuit would be filed, would 
depend on the practical considerations noted above. Again, the 
successful challenge of the ordinance would depend on whether or 
not a court would rule that the City of Fort Wayne does indeed 
have a vital interest in not hiring applicants who would be 
serving an office for a relatively short period of time, (i.e. 
from the period of their hiring until they had to assume the 
political office for which they were running). 


I would be happy to discuss this memo with you further. 
Gs Cn fire 


SAL/K1} 


02/26/91 09:28 @219 427 1115 MAYOR'S OFFICE 0001 


THE CITY OF FORT WAYNE 
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EXECUTIVE ORDER NO. 91-02 


WHEREAS, since January 1, 1988, it has been the custom 
and practice of the City of Fort Wayne to hire individuals for 
public positions, including those high-level positions recognized 
as policymaking or confidential, without regard to political 
affiliation and political support; and 


WHEREAS, denial of a municipal job can be a serious 
privation since such jobs often provide financial and other 
benefits not always available in the private sector; and 


WHEREAS, the City is often the sole or major local 
employer for certain occupations; and 


WHEREAS, the U. S. Supreme Court has held in Rutan v. 
Republican Party of Tllinois, 111 ն. Ed. 2d 52 (1990), that 


conditioning hiring decisions on political belief and association 
constitutes an impermissible infringement on the First Amendment 
rights of the applicant, unless the government has a vital 
interest in doing so; and 


WHEREAS, the U.S. Supreme Court has recognized such a 
vital interest, and has permitted the use of political beliefs, in 
employment decisions involving certain confidential or 
policymaking positions; 


NOW, THEREFORE, IT IS HEREBY ORDERED BY THE MAYOR OF THE 
CITY OF FORT WAYNE THAT: 


is No applicant for employment with: the City of Fort 
Wayne seeking a confidential or policymaking 
position will be hired for such a position if said 
applicant is a previously announced candidate for a 
full-time elective office. 


2. All applicants for non-confidential, non-policy- 
making positions with the City of Fort Wayne will 
have the First Amendment protections enunciated in 
Rutan. 


DATE: Wreta h १११) Ñ 


ANE 


Paul Helmke, Mayor 
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BILL NO. G-91-02-0% 
GENERAL ORDINANCE NO. 


AN ORDINANCE OF THE COMMON COUNCIL OF 
THE CITY ԾՔ FORTE WAYNE, INDIANA 
PROHIBITING CANDIDATES FOR FULL-TIME 
ELECTIVE OFFICE FROM BEING HIRED BY THE 
CITY OF FORT WAYNE, INDIANA AS A NEW 
EMPLOYEE. 


WHEREAS, Chapter 20 of the Municipal Code of the city 
of Fort Wayne, Indiana is in need of amendment. 


NOW, THEREFORE, BE IT ORDAINED BY THE COMMON COUNCIL OF 
THE CITY OF FORT WAYNE, INDIANA THAT: 


SECTION 1. Chapter 20 of the Municipal Code of the 
city of Fort Wayne, Indiana is hereby amended by adding the 
following language: 


"Sec. 20-1.1. Persons running for full-time political office 
prohibited from being hired. 


Any person who has announced his or her candidacy for full- 
time elective office will not be eligible for consideration 
for hiring as an employee of the City of Fort Wayne and/or 
any of its municipally-owned or operated utilities from the 
time that person announces his or her candidacy in the 
primary election, until the day after the general election 
for that political office for which he or she has announced 
their candidacy." 


SECTION 2. THIS ORDINANCE SHALL BE IN FULL FORCE AND 
EFFECT FROM AND AFTER ITS PASSAGE AND ANY AND ALL NECESSARY 
APPROVAL BY THE MAYOR. 





COUNCILMEMBER 


APPROVED AS TO FORM 
AND LEGALITY. 





Stanley A. Levine 
Legal Advisor to 
Fort Wayne Common Council 
































BILL NO. Շ-91-02-04 
REPORT OF THE COMMITTEE ON REGULATIONS ANH they, 
= 2 ` 
THOMAS C. HENRY, CHAIRMAN 
DAVID C. LONG, VICE CHAIRMAN 
EDMONDS, SCHMIDT, BRADBURY 
WE, YOUR COMMITTEE GN -" REGULATIONS ञञ_lTO WHOM WAS 
REFERRED AN (ORDINANCE) (RESQXEXXQMN) OF THE COMMON COUNCIL _ 
_OF THE CITY OF FORT WAYNE, INDIANA PROHIBITING CANDIDATES FOR — 
> FULL-TIME ELECTIVE OFFICE FROM BEING HIRED BY THE CITY U — —— FROM ZE ING HIRED RY THE ( s fo EER 
JOE FORT WAYNE. TNDEANA As A NEW EMPLOYER = m 
HAVE HAD SAID (ORDINANCE) (RESOLUTION) UNDER CONSIDERATION 


AND BEG LEAVE TO REPORT BACK TO THE COMMON COUNCIL THAT SAID 
(ORDINANCE) (RESOLUTION) 


DO PASS DO NOT PASS ABSTAIN NO REC 


at os ele 
es fai 7 - 
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Sandra E. Kennedy 
city Clerk 


